DANH T. COPR
| BLA 97-515 Deci ded Septenfoer 28, 1999

Appeal froma decision of the Area Minager, R dgecrest Resource A ea,
Glifornia, Bureau of Land Managenent, approving i ssuance of a speci al
recreation permt for a nonconpetitive commercial notorized of f-hi ghway
vehicle event. CA 060- SR/-98.

Afirned.

1 Federal Land Policy and Mainagenent Act of 1976:
Permts--Special UWse Pernits

The regul ations at 43 CF. R Subpart 8372 govern the
adj udi cation of applications for special recreation
permts other than on devel oped recreation sites,
including off-road vehi cle events invol ving 50 or
nore vehicles. These regul ations are properly

di stingui shed fromthe regulations at 43 CE R Part
8340 regarding closure of public lands to of f-road
vehi cl e use.

2. Federal Land Policy and Mainagenent Act of 1976:
Permts--Special UWse Pernits

A deci si on denying an application for a special
recreation permt for an of f-road vehicl e event

i nvol ving nore than 50 not orcycl es over existing
unpaved roads through a wlderness area wll be
affirned wien the record provi des a reasoned
anal ysis to support the concl usion that denyi ng
the applicationis inthe public interest.

APPEARMNNCES  Daniel T. Gooper, pro se; Lee Del aney, Area Minager,
H dgecrest Resource Area, Bureau of Land Managenent, US Departnent of
the Interior, Rdgecrest, Glifornia, for the Bureau of Land Managenent .

AN ON BY ADM N STRATI VE JUDGEE GRANT
Daniel T. oper has appeal ed froma decision of the Area Manager,
H dgecrest Resource Avea, Gilifornia, Bureau of Land Mnagenent (BLN), dated

Mrch 31, 1997, approvi ng i ssuance of a specia recreation permt (SRP)
(CA060-7-98). The application was for a nonconpetitive conmerci al
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notori zed off-road vehicle ((R) event to be conducted My 17-18, 1997, in
southern Gllifornia. 1/ This appeal was fromthe Mrch 31 decision to the
extent it rejected part of the proposed route.

h January 16, 1997, the application for an SR for the "97 China Lake
300 dual sport [notorcycle] self-guided tour fromR dgecrest to Lone R ne
and back." (Letter to BLMfromQunts, dated Jan. 14, 1997.) The
applicants anticipated that the event woul d i nvol ve 120 dual sport notor-
cycles traversing public, as well as other Federal, Sate, and private
lands, using 300 mles of existing roads and trails. The applicants' entire
proposed route was identified on naps attached to the application.

I ncl uded in the applicants' proposed route was a segnent whi ch crosses
public lands, followng the "' [Ridge [Road fromGCerro Gordo north to the
Burgess Mne al ong the crest of the Inyo Muntai ns and west to Saansea on
the Snansea Road.” (Decision at 1.) The Rdge and Snansea Roads bi sect the
"I nyo Mountai ns WI derness, " whi ch was desi gnated a w | derness area by
ongress on ctober 31, 1994, pursuant to section 102 of the Glifornia
Desert Protection Act of 1994, Rub. L. No. 103-433, 108 Sat. 4471, 4472,
4476. The two roads are described by BMas primtive dirt roads: "In nost
cases, theroad[s] * * * [are] only 810 feet wde. [They are] al so rugged,
very steep in portions, and exceed[] el evations of 8000 feet."

(Bwironnental Assessnent (EA) (No. CA-065-94-22), dated Apr. 11, 1994, at
8.)

The R dge and Shansea Roads are situated in BLMs B shop Resource
Aea, Glifornia. They are wthin a portion of the "South Inyo Minagenent
Area’ which was designated, under the April 1993 B shop RWP, as subject to
limted ARV use, wth such use general ly restricted to desi gnated roads and
trails. (B shop RWP Record of Decision, dated Mrch 25 1993, at 17-18.)
Prior to designation of the wlderness area, the Rdge and Shansea Roads ran
between two w | derness study areas (V&) (lInyo Muntai ns (V&A122) to the
east and Gerro Qordo (CA010-055) to the west, in the case of the Rdge
Road, and Southern Inyo (CA010-056) to the north and Gerro Gordo to the
south, in the case of the Saansea Road), whi ch had been desi gnated pursu-
ant to section 603 of the Federal Land Policy and Mwnagenent Act of 1976
(APW), as anended, 43 US C § 1782 (1994).

Y The application (Form8370-1, Novenier 1992) refers to an "QV' (off-

hi ghway vehicle) permit. This termis frequently used in BLMIland pl an-

ni ng docunents. See, e.qg., B shop Resource Minagenent A an (RMWP) Record

of Decision (April 1993). Uhder rel evant regul ations, notorcycles fall
wthinthe definition of QRVs. An (RVis defined, wth certai n exceptions,
as "any notorized vehicle capabl e of, or designed for, travel on

or inmedi ately over land, water, or other natural terrain." 43 CER

§ 8372.0-5(1).

The application for the SRP was filed by Jerry Gunts. However,
Qunts and appel l ant Gooper later inforned BLMthat they were joint appli -
cants. (Letter to BMfromQounts, dated Apr. 5 1997, Letter to BLMfrom
(oper, dated M. 10, 1997.)
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Oh February 22, 1994, the Area Manager, B shop Resource Area, issued a
deci si on adopting an "Interi mMnagenent Folicy” (IMP), regarding the
appropriate use of the Rdge and Snansea Roads, pendi ng w | derness desi gna-
tion and pronul gati on of a wl derness nanagenent pl an whi ch woul d addr ess
the use of roads adj acent to designated wlderness | ands and other natters.
The IMP provided that until a wlderness nanagenent pl an was prepared, no
P s would be issued for the Rdge and Shansea Roads, al t hough they woul d
renai n open to casual use. This neant that recreational use of the R dge
and Snansea Roads for comnmercial or conpetitive purposes or for an RV event
invol ving 50 or nore vehicles was prohibited, because an QRV event required
an SRP under the relevant regulations at 43 CF R 8§ 8372.1-1. (Letter to
oper fromB shop Area Manager, dated Mr. 18, 1997.) The roads were not
closed to all RV use. FRather, as (ooper recogni zes, they rena ned open to
"casual use," which neant that recreational use for nonconmercia and
nonconpeti tive purposes which did not involve 50 or nore vehicles and did
not require a permt was allowed. (IMP Decision, dated Feb. 22, 1994; see
Satemnent of Reasons for Appeal (SR at 5; (ooper's "Request for the
Admini strative Record’ (Request) at 3.) The B shop Area Minager further
stated: "Follow ng passage of the Wl derness | egislation, a W!Iderness
Minagenent Aan wll be prepared for the area. Appropriate use of these
roads wll be analyzed inthe plan. Adecision wll then be issued for
permtted events on these roads.” (IMP Decision, dated Feb. 22, 1994.)

The record indicates that the February 1994 | MP deci si on was consi s-
tent wth two prior environnental anal yses prepared for earlier SRP appli-
cations for simlar dual sport notorcycle events whi ch proposed use of the
R dge and Snansea Roads. ("Admnistrative Determinati on Record,” dat ed
Feb. 22, 1994.) The EA's (CA065-93-17 and CA 065-94-22) had been prepared
in accordance wth section 102(2)(Q of the National Ewironnental Policy
Act of 1969 (NEPA), as anended, 42 US C 8§ 4332(2)(Q (1994), by BLMs
R dgecrest Resource Avea Gfice (BLMR dgecrest), wth assistance fromthe
B shop Resource Area Ofice. Based on the EA's, the Rdgecrest Area Minager
had prohi bited use of the Rdge and Saansea Roads in connection wth
proposed CRV events in 1993 and 1994.

The nost significant inpacts of running the event al ong the proposed
route along the Rdge Road fromQerro Gordo to the Saansea Road and over the
latter trail to Snansea are the effect on the surrounding VA s and the
threat to the safety of the participants. The EA's disclose that these
roads are "rugged four-wheel drive road[s] * * * naintained solely by the
passage of vehicles," are only 810 feet wde traversing rugged terrain
at elevations in excess of 8000 feet, and are "very steep in portions.”
(EA (CA065-93-17), dated Apr. 6, 1993, at 2, 7; EA (CA065H4-22), dated
Aor. 11, 1994, at unnunibered pp. 2, 8.) Inits analysis, BLMfound t hat
"a group of riders nay exacerbate the erodible nature of area soils result-
ing in sedinentation problens off the road and, consequently, in adjoi ning
Vs " (BEA(CA06593-17) at 8, EA (CA065-94-22) at 7-8.) Further, BLM
noted the risk of adverse inpact to vegetation and wldifeinthe VBA's
fromriders who stray off the course. (EA (CA06593-17) at 7, EA (CA 065
94-22) at 8) Inaddition, the BBManal ysis found that the rugged and
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renote nature of the roads, which are inaccessible by two-wheel drive
vehi cl es, posed significant problens in the event of accidents, nedical
energencies, or breakdowns. (EA (CA065-93-17) at 8, EA (CA 065 H4-22)
at 8) Asaresult of the analysis, mtigation in the formof prohibit-
ing the use of the Rdge and Saansea Roads was required by BM (EA (CA
065-93-17) at 9; EA (CA065-94-22) at 10.)

The BLMdeci sion to issue the SRP subject to elimnation of the
R dge and Snansea Road routes was nade i n conjunction wth an Administrative
Determnation (AD by the BLMArea Mainager, R dgecrest Resource Area, dated
April 14, 1997. 2/ In that docunent, the R dgecrest Area Minager considered
whet her the proposed ARV event conplied wth the applicabl e | and-use pl an
(Glifornia Desert Gonservation Area (A Han), as required by
section 302(a) of ALAWN 43 USC 8§ 1732(a) (1994), and assessed the envi -
ronnental inpacts of the proposed event, as required by section 102(2)(Q of
NEPA

The R dgecrest Area Manager first concluded that the proposed QRV
event did conformto the AMCAHan. (April 1997 ADat 2.) Further, he
determined that the likely environnental inpacts of permtting the pro-
posed (RV event, and reasonabl e alternatives thereto, had previously been
consi dered in a 1995 programmati c EA (No. CA-065-94-32), entitled "Non-
onpetitive Mtorized ehicle Touring and Dual Sport Bvents," and t hat
no further environnental anal ysis was needed because there had been no
significant change in circunstances and no newinfornati on since that tine.
Id. Inthe 1995 programmati c EA BLMR dgecrest had anal yzed the potenti al
environnental inpacts of permtting nonconpetitive notorized R/ tours and
events on designated or existing roads and trails. The tours/events ana-
lyzed at that tine were those which were expected to occur on public | ands
inthe portions of the R dgecrest Resource Area (whi ch enconpasses | ands in
Kern, Inyo, San Bernardino, and Mno counties), where such activity was not
ot herw se prohi bi t ed.

Fnally, inhis April 1997 AD the Rdgecrest Area Manager approved
the proposed ARV event, subject to certain mtigation neasures. He gener-
ally approved the applicants' proposed route, excepting the R dge and
Shansea Roads, citing the B shop Area Manager's 1994 | MP, whi ch prohi bi ted
recreational use for conmercial or conpetitive purposes or which constituted
an RV event involving 50 or nore vehicles on these roads, as being "still
ineffect." 3/ (April 1997 ADat 2.) In place of the Rdge and

2/ Inits answer on appeal, B.Mexplains that R dgecrest and B shop
BLMoffices agreed to coordinate admnistration of SRP s invol ving both
resource areas. 9 nce the start of the event and the ngority of the
activity applied for in SRP CA060-SR/-98 was in the R dgecrest Aea,

that office "took the lead inissuing the permt.” (BLMAnswer at 1.)

3/ B.MRdgecrest received a copy of a Mr. 18, 1997, letter to Goper from
the B shop Area Manager, noting that:

"Nb w | derness [ nanagenent] pl an has been prepared to address road nanage-
nent and appropriate permtted uses since the adjacent area was desi gnat ed
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Shansea Roads, BLMoffered an alternate route which fol l oned a county road
fromQrro Gordo to Keel er/H ghvway 136.

The approved RV event took place on My 17-18, 1997. A though an
appeal is ordinarily dismssed as noot when events occurring since the
appeal was filed preclude any effective relief on appeal, an exceptionis
recogni zed in certain circunstances. An appeal is properly adj udi cated when
the issues rai sed are capabl e of repetition yet evadi ng revi ew because the
chal l enged action is too short in duration to be fully litigated prior to
its cessation or expiration, and there is a reasonabl e expectation that the
sane issue Wl be presented in simlar circunstances in the future.
Galition for the Hgh Rock/B ack Rock Eigrant Trail National (onservation
Area, 147 I1BLA 92, H4-95 (1998). Those circunstances apply here and, hence,
this appeal wll not be disnmssed as noot.

(ooper contends that BLMs 1994 | MP constituted an illegal cl osure
of the Rdge and Snansea Roads in violation of the procedural require-
nents of Executive OQder (EQ No. 11644 (37 Fed. Reg. 2877 (Feb. 9, 1972)),
as anended by BONb. 11989, dated My 24, 1977 (42 Fed. Reg. 26959 (My 25,
1977)). (SRat 6, 8 (citing National Widife Federation v. Mrton, 393 F
Qpp. 1286 (DD C 1975)).) Appellant notes that Mrton recogni zed that EO
Nb. 11644 requires BLMto designate all QRV routes on public lands as either
open, restricted, or closed to RV use, pursuant to a nandated "process”
whi ch i nvol ves appl yi ng certain expressed criteria and public participation.
(SRat 6.) Appellant asserts that BLMfailed to fol | owthe process
required by EONb. 11644 when it restricted the RV use of the R dge and
Shansea Roads. Hence, appel | ant concl udes that, since BBMdid not properly
restrict R/ use of the Rdge and Shansea Roads in accordance wth the EQ
those roads renain open to use for RV events such as that contenpl ated in
the SRP permit application. 1d. at 7-8. Appellant al so chal | enges the
validity of the regulation at 43 CF R 8 8372 1-1(c) requiring a SRP for
RV events involving 50 or nore vehicles as being in violation of EONb.
11644.

Inits answer, BBMpoints out that the R dge and Saansea Roads

renai n open for casual use. (BLMAnswer at 3.) Further, BLMcontends

that the regulations at 43 CF R Subpart 8372 governing SRP s on sites
other than devel oped recreation sites does not address the designation

of public lands for vehicle access pursuant to EONo. 11644. 1d. at 4.
Rather, BLMasserts that closures of public lands to vehicle access pursuant
to EONb. 11644 are governed by the regulations at 43 CFE R Part 8340
governing use of RV s on public lands generally. 1d. Hence,

fn. 3 (continued)

wlderness in 1994. Wntil further notice, thisinterimpolicy is still
ineffect since our prinary objective is to ensure that the adjoining wl -
derness area' s integrity is naintained and that visitor safety has been
addr essed. "

(Letter to Gooper fromB shop Area Minager, dated Mr. 18, 1997.)
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B.Mcontends that the regulations at 43 CFE R Subpart 8372 are properly
applied to adjudi cate an application for an SRP for a conmercial event
involving nore than 50 vehicles. 1d.

[1] Afundanental distinctionis properly drawn between cl osure of
the public lands to vehicle use pursuant to the regulations at 43 CF R
Part 8340 and the regul ations governing SRP s at 43 CFE R Subpart 8372. It
is clear fromthe record that the R dge and Snansea Roads are not cl osed to
RV use. Appellant was not barred from@RV use of these roads. Rather,
acting through his associate, he filed an application for an SRP for a com
nercial nonconpetitive event for 120 ARV (notorcycle) riders. By regu-
lation, an SRPis required for coomercial use or for QRV events inval ving 50
or nore vehicles. 43 CFER §8372.1-1(a), (c). In nany prior appeal s,
this Board has recogni zed that section 302(b) of HPMN 43 US C § 1732(b)
(1994), and the regulations at 43 CF R Subpart 8372 establish the aut hor-
ity for BLMapproval of SRP s for recreational use of RV s on the public
lands. Lassen Mtorcycle Qub, 133 IBA 104, 106 (1995); Eastern Serra
Audubon Society, 126 | BLA 222, 227 (1993); Anerican Mt orcycl e Associ ation,
Dstrict 37, 119 IBLA 196, 198-99 (1991); Onen Severance, 118 1BLA 381, 389
(1991); Gascade Mtorcycle Qub, 56 I BLA 134, 137 (1981). Appellant’s con-
tention that the regulation at 43 CFE R 8 8372 1-1(c) was inproperly prom
ugated invioation of EONo. 11644 is wthout foundation.

[2] It is well established that BLMhas consi derabl e di scretion,
under section 302(b) of ALAVA 43 US C § 1732(b) (1994), and 43 CER
SQubpart 8372 regarding the approval of SRP s for recreati onal use on
the public lands. 43 CE R § 8372.3;, Lassen Mtorcycle Qub, supra. A
deci sion nade in the exercise of BLMs discretionary authority nust have a
rational basis, and thus not be arbitrary and capricious. However, we have
long held that a BLMdecision to approve or deny an SRPwll be affirned by
the Board if the record denonstrates that the deci sion was reached t hrough
reasoned anal ysi s giving due consideration to the public interest and all
other relevant factors, that there was a rational connecti on between the
facts found and the choi ce nade, and that there are no conpel I i ng reasons
for nodification or reversal. Deschutes Rver Rublic Qitfitters, 135 IBA
233, 240 (1996); Checker Mtorcycle Qub, 126 | BLA 251, 254 (1993); Four
Qrxners Expeditions, 104 | BLA 122, 125126 (1988).

In his Mrch 31, 1997, decision the R dgecrest Area Manager did not
set out a detailed explanation of the basis for his denial of the appli-
cants' use of the Rdge and Snaansea Roads, in connection wth issuance of an
P for the 1997 R dgecrest-Lone A ne dual sport notorcycle event. He
stated only that the "[R dge and Saansea Roads portion of the] route has
been denied and is not authorized for use under th[e] [SR]." (Decision
at 1.) MNonetheless, it is clear fromthe record including the cont enpo-
raneous ADdated April 14, 1997, 4/ that the R dgecrest Area Minager acted

4/ The ADwas dated 15 days later than the Mr. 31 decision, but it is
obvi ous fromthe | anguage of the Mr. 31 decision referring to the SRP
"signed on April 14, 1997," that these two docunents were cont enpor aneous.
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in accordance wth the B shop Area Minager' s February 1994 | MP deci si on

whi ch provided that both roads woul d renai n open for casual use but that no
FP s would be issued for events using those roads. (April 1997 ADat 2.)
The appel | ant had sought both conmercial use of the roads and use in con-
nection wth an RV event invol ving nore than 50 vehicles, both of which
require an SRP under the regulation at 43 CF. R 8§ 8372.1-1. 5

Appel | ant has not sustai ned the burden of showng error in the
rational e for the Rdgecrest Area Minager' s deci sion to deny the requested
R/ use of the Rdge and Snansea Roads. The Manager’s action was clearly
taken to protect the wlderness resources of the adjacent wlderness area
fromthe adverse effects which mght result fromsuch use. (BLMAnswer at 3
("[Rational e and supporting docunentation for the denial of the permt is
contained in the environnental assessnents”).) It is well established that
B.Mis authorized, under 43 CF. R 8§ 8372.3, to take action to avoi d adverse
effects to resources on the public lands, including wlderness resources,
when it reasonably anticipates such effects nay occur. See Desert M pers
Mtorcycle Qub, 142 IBLA 293, 299 (1998) (adj acent designated w | derness
areas); Lassen Mitorcycle Qub, 133 IBAat 109-12; Southern Gilifornia
Trials Association, 104 | BLA 141, 142-44 (1988); Gascade Mbtorcycl e G ub,

56 IBLAat 138. In addition, BLMnay preclude or restrict recreati onal use
while anaiting preparati on of a nanagenent plan which wll nore fully
address the issue of whether, to what extent, and under what circunstances
such use can be permitted. Desert Mpers Mtorcycle Qub, 142 IBLA at 294,
300; Checker Mvtorcycle Qub, 126 IBLA at 255; Four Gorners Expeditions,
104 |BLA at 125-26.

Except to the extent that they have been expressly or inpliedy
addressed inthis decision, all other errors of fact or |awrai sed by
appel lant are rejected on the ground that they are contrary to the facts and
lawor are inmaterial .

Appel | ant seeks a hearing, arguing that there are disputed questions
of fact. (Request at 6.) V& are not persuaded that there are any naterial
issues of fact upon which resolution of this case depends and, hence, the
request for a hearing is denied. Vdods Petroleum@®., 86 IBLA 46, 55
(1985).

5 The appellant also stated that "[i]f any of the routes [ proposed]

are not open to the 120 riders expected, then [we are] requesting a permt
for 49 riders on those routes or for what ever size group the route i s

open to." (Letter to BLMfromQunts, dated Jan. 14, 1997.) BEvenif the
application was for 49 vehicles, it was a coomercial application requiring a
permt under the regulations. 43 CFR 8§ 8372.1-1(a). It should be not ed,
however, that apart fromcommercial or conpetitive events, casual use by
less than 50 GRV s does not require a permt and i s not barred.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

RW Millen
Admini strative Judge
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